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PREAMBLE

● I was asked to prepare a presentation on the; “Structure and Procedures for

Resolving Labour Disputes in Africa” (my emphasis).

● I thought I should address the issue of “Africa” in the context of my presentation.

● I wish to begin by stating that Africa is not a country as it is assumed in some

quarters.

● It is a whole continent just as Europe and Asia.

● As such, it would take much more than an hour’s presentation to give even a synopsis

of the structure and procedures for resolving labour disputes in Africa.

● Instead I have prepared a presentation on Structure and Procedures for Resolving

Labour Disputes in Malawi as a case study.



QUICK FACTS ABOUT AFRICA and it’s LEGAL SYSTEMS

● Africa is the world's second largest and second most-populous continent (behind Asia). 

● It covers about 30.3 million km2 (11.7 million square miles) including adjacent islands, 

covering 6% of earth’s total surface area and 20% of its land area.

● With 1.2 billion people as of 2016, it accounts for about 16% of the world's human population

● It contains 54 fully recognized sovereign states (countries)

● Almost all these countries were former colonies of foreign rulers largely England and France

● The legal systems take after those of the colonisers

● The major legal systems are therefore Common Law (English) and Civil Law (French)

● In terms of international law, the African jurisdictions are divided into those that practice 

Dualism and those that follow Monism system of adoption



● Some of the African jurisdictions have specialiased formal labour dispute

structure while others don’t.

● Where labour dispute is specialised, the jurisdictions (competences) vary;

Subordinate (Malawi), High Court (Zambia and Zimbabwe).

● Some are partly specialised systems (Malawi, Zambia, Zimbabwe) while

others are fully specialisation (South Africa- Labour Appeal Court-

Constitutional Court).

● Some labour courts have exclusive jurisdiction over all labour disputes

( Zimbabwe) while others share jurisdiction (Malawi, Zambia)





MALAWI



About Malawi

● Malawi is a small open economy in Sub-Saharan Africa with a population of 17 563

749 people.

● It is divided into 28 districts, four cities. 80% of the population live in the rural areas

and also constitutes the poorest

● It is ranked fourth poorest country in the world with Gross Domestic Product (GDP)

worth 6.30 billion US dollars in 2017.

● The GDP value of Malawi represents 0.01 percent of the world economy (World

Bank report 2017).

● Agriculture is the main industry contributing one third to the GDB with tobacco as

the main income and forex earner.



Malawi

● It is land locked therefore cost of imported goods is very expensive

● It does not have substantial mineral reserves for export

● It does not have vibrant manufacturing industry (Most finished 

products are imported from China)

● Agriculture is based on rainy season (nature). Irrigation is under-

developed and under –utilized. Only one harvest per year. In bad 

weather harvest is affected

● Agriculture is manual intensive therefore production is low



Diplomatic Relations with Brazil

● Diplomatic relations exist (representatives in both countries).

● Brazilian Embassy in Malawi (Ambassador Gustavo Martins 

Nogueira).

● The Embassy enjoys immunity from labour litigation.

● However an aggrieved party may lodge a complaint with the Ministry 

of Foreign Affairs in Malawi which would in turn raise the matter with 

the equivalent ministry in the Government of Brazil for possible 

settlement (diplomatically).



Labour Market Statistics

● Wage income is the main source of income for most Malawians.

● As of 2007 the labour force constituted around 5.5 million people.

● Informal employment dominates the statistics, constituting 85%.

● Precarious employment is prevalent among the informal sector.

● Unionised workers are 200 000 with the Teachers Union of Malawi

constituting 23% of national membership.

● Minimum wage is MK25 000-00 ( USD33) at 1 USD =MWK744.7, per 26

working day month.

● Collective bargaining agreements are recognized in law but nit mandatory



Labour Dispute Resolution

Constitutional Framework- History
● Until 1994 there was no specialised labour dispute resolution.

● Labour disputes fell under law of contract and the principles used in resolving them

were those under common law (‘lassez faire’)- freedom of contract

● This changed after Malawi ushered in a new Constitution which also introduced

democratic government from 30 years of dictatorship under one party rule established

after independence from Britain in 1964.

● The 1994 Constitution raised the status of the contract of employment from private to

public regime.



Constitutional Framework- History

● The Constitution provided for the first time the Right to Fair Labour Practices (only

the Republic of South Africa has a similar Constitutional provision)

● The Constitution created a specialized court, subordinate to the High Court, to be

called the Industrial Relations Court (IRC) with power to enforce the right to fair

labour practices by hearing and determining all labour and employment disputes.

● The IRC was a direct response to the need and call to implement the right to work,

right to dignity, right to fair labour practices, right to development, right to economic

activity, right to property, freedom of association among others.

● It is a specialized court to hold accountable management including Government as

the main employer in Malawi and employees



Relevant Labour Legislation

● Old pieces of labour legislation were repealed and replaced with new legislation that conformed

to Constitutional and international standards (as set by the International Labour Organization

(ILO)).

● Employment Act 2000 (Raised the status of terms and conditions of employment by providing

minimum standards as a way of protecting the vulnerable employees who had until then no

bargaining powers under the typical law of contract).

● Labour Relations Act 1996 (provides Labour Dispute Structure and Procedures and regulates

trade union activities and reinforcement of ILO standards).

● Public Service Act 1994 (regulation of public service).

● Pension Act (mandatory pension to all employees (akin to social security provisions).

● Occupational Safety Health and Welfare Act 1997 ( workplace safety and inspections).

● Workers Compensation Act 2000 ( procedures for claiming compensation).



Adjudication of Labour Disputes

● Malawi is a common law system.

● Adjudication of disputes follows the principle of precedent.

● The IRC is the only specialized court to handle labour and employment disputes

(several African countries have vibrant labour courts for instance, South Africa

which has a model labour adjudication system from ADR to court of first

instance then appellate and finally Constitutional Court)

● IRC decisions are final and binding.

● Appeals on matters of law only lie to the High Court, a further appeal lie to the

Supreme Court of Appeal and after exhausting local remedies a party may lodge a

complaint with regional human rights court.



Court Structure

AFRICAN HUMAN RIGHTS COURT

SCA

HCT

IRC - CRM – HCT

Ministry of Labour (Workers Compensation)



Court Structure and Procedures

1. International Courts

African Court on Human and People’s Rights (the African Human Rights Court)

● The general rule is that the applicant should exhaust local remedies before it can

lodge a complaint with the African Human Rights Court

● It has jurisdiction/ competence to hear cases including those alleging violation of

human rights involving an individual and a state party

● Where a complaint is lodged and received, the state or private institution or individual

is obliged to abide by its ruling

● At least one case is reported involving Malawi at the African Human Rights Court
(Application No. 003 of 2011- three of the seven judges sitting ruled against the applicant, finding that the application

was inadmissible because the applicant had not comprehensively exhausted local remedies available to him.)



Court Structure

2. Supreme Court of Appeal

● It is the highest court of record.

● Its decisions are binding on all courts in Malawi.

● The decisions of the Court are the law.

● The decisions can be reversed by the Court itself or by an Act of Parliament.

● Its seat is in the commercial city (Blantyre).

● Strict rules of evidenced apply.

● Costs are awardable.

● Parties can be self represented.



Court Structure and Procedures

3. High Court of Malawi

● It has original jurisdiction to hear all civil and criminal matters.

● It is a court of general jurisdiction.

●Strict rules of evidence apply.

●Costs are awardable.

●Parties may represent themselves in person.

●Appeals from the High Court lie to the Supreme Court of Appeal.



Court Structure and Procedures

3. High Court seating as a Constitutional Court

● Where a labour dispute raises constitutional matters the case is handled by High Court

seating as a Constitutinal Court.

● It is a court constituted by not less than three High Court judges.

● The majority forms the decision of the court.

● The court is constiutted through a certification process carried out by the Chief Justice

on application by a party on by referral by a judge.

● It is at same hierarchy as High Court.

● Appeals from Constitutional Court lie to the Supreme Court of Appeal.



Structure and Procedures

High Court seating as Appellate Court

● It hears appeals on point of law from the IRC and the 

Magistrates

● It is not specialized court in labour and employment

● Costs are awardable in this court

● Strict rules of evidence apply



Court Structure and Procedures

4. Industrial Relations Court

● It is first instance court with jurisdiction to hear labour and employment disputes from

all private and public institutions except uniformed officers in the Malawi Defence

Force, Malawi Police Service and Malawi Prison Service.

● It hears cases lodged by individual litigants and unions or employers organisations.

● Counsel may represent a party by leave of the court.

● Rules of procedures are flexible to suit majority court users who are poor, illiterate, lay

persons and natural persons.

● Costs of litigation are minimal



Court Structure and Procedures

Industrial Relations Court

● Strict rules of evidence do not apply.

● Limitation period is six years.

● The Chief Justice on advice of the Chairperson may make rules of procedure of the

IRC.

● Any decision or order of the IRC shall have the force and effect as any other decision

or order of a competent court and shall be enforceable accordingly.

● It accommodates litigants from the formal and informal sector including those engaged

in precarious forms of work and unionised and non unonised workers, collective

bargaining disputes and disputes relating to strikes and lock outs.



Reflections on Legislative Intention for Creating Specialised Labour Court

1. Desire for a procedure which avoids the formality of ordinary courts.

2. The need, in implementing a new social policy, for the speedy, cheap and

decentralized determination of many individual cases.

3. The need for expert and specialiased knowledge on the part of the court which a

court of general jurisdiction might not acquire.

4. The fact that without being transformed in character the courts of general

jurisdiction could not cope with the case-load that is handled by a specialized labour

court; and

5. The fact that the legal profession does not have monopoly of the right to represent

persons who appear before the labour court.



Court Structure and Procedures

Other Institutions with legal jurisdiction

1. Magistrate Court seating as Court of first instance
● The Magistrate Court is a subordiante Court with limited civil and criminal jurisdiction

● It has coverage in all districs in Malawi therefore more accessible to the rural people

● It is presided over by both lay and professional magistrates (the majority are lay

magistrates)

● It handles labour and employment disputes within its jurisdiction (amount of award is

limited (MK2 million is the maximum)



Court Structure and Procedures

2. Magistrate Court seating as Appellate Court

● The Chief Resident Magistrate Court seats as an appellate court on appeals 

on award of compensation in cases under the Occupational Safety, Health 

and Welfare Act and Workers Compensation Act.

● Appeals lie from decision of the Commissioner for Workers Compensation

● A Further appeal lies to the High Court and then to the Supreme Court of 

Appeal



Other Relevant Institutions- Quasi judicial

1. Ministry of Labour

● It plays a crucial role in dispute resolution.

● It is the only statutory body recognized to handle conciliation and mediation

between disputing parties.

● Although it is not mandatory, it is only after conciliation and mediation has

failed that a matter may be referred to the IRC.

● In South Africa and Mauritius it is mandatory for labour disputes to be

referred for conciliation and mediation.



Other relevant Institutions- Quasi judicial

2 . Office of the Ombudsman

● Created by the Constitution

● May investigate  any and all cases where it is alleged that a person has suffered injustice.

● The person must show that there is no remedy reasonably available by way of court 

proceedings. 

● Or that there is no remedy reasonably available by way of appeal from a court.

● Or where there is no practicable remedy.

● Remedies include (1) direct that appropriate administrative action be taken to redress the 

grievance (2) cause the appropriate authority to ensure that there are, in future, reasonably 

practicable remedies to redress the grievance (4) direct a court to adjudicate on an issue or on 

the quantum of compensation and (5) refer a case to the Director of Public Prosecutions to 

proceed with the case



Other relevant Institutions- Quasi Judicial 

3 . Malawi Human Rights Commission

● Established under the Constitution of Malawi

● Competent in every respect to protect and promote human rights in Malawi

● To investigate violations of human rights

● It may do this on its own motion or upon complaints received from any 

person, class of persons or body

● It usually employs Alternative Dispute Resolution (ADR) to resolve matters



Other relevant Institutions- Academia

1. Faculty of Law- University of Malawi

● The University of Malawi introduced Labour Law as a course toward

attainment of law degree in 2005.

● It is the only tertiary institution accredited to confer the degree of law in

Malawi.

● Labour Law is a core subject although it is offered as an option.

● As of 2014, of the 175 students enrolled in law school over a period of six

years, 136 opted for Labour Law and the successful completion rate was 100

per cent.



Other relevant Institutions- Continuous Learning

2. Staff Development Institute of Malawi

● It is a public training institute

● It offers legal training to lay magistrates

● It offers labour and employment relations as a core 

course



Selected Constitutional Provisions

Right to Fair Labour Practices

Section 31 provides that:

1. Every person shall have the right to fair and safe labour practices and to fair remuneration[1].

2. All persons shall have the right to form and join trade unions or not to form or join trade unions.

● The Constitution does not define fair labour practices.

● Jurisprudence has developed, providing the definition through a purposive interpretation

● The first consideration is the fairness applies to both the employer and the employe.

● Secondly that any form of unfair labour practice is unconstitutional.

● Thirdly, a court has power to grant remedies to an employee for unfair labour practices.



Selected Constitutional Provisions

Right to Fair Administrative action

Section 43 Constitution

Every person shall have the right to-

(a) Lawful and procedural fair administrative action, which is justifiable in relation to

reasons given where his or her rights, freedoms, legitimate expectations or interests

are affected or threatened; and

(b) Be furnished with reasons in writing for administrative action where his or her

rights, freedoms, legitimate expectations or interests if those interests are known.



Selected Constitutional Provisions

● Section 110(2)

“There shall be an Industrial Relations Court, 

subordinate to the High Court, which shall have original 

jurisdiction over labour disputes and such other issues 

relating to employment and shall have such composition 

and procedures as may be specified in an Act of 

Parliament”.



International Labour Standards (ILS)

● ILS take the form of Conventions (binding) and have legal force on ratifying States and

Recommendations (guidelines) to guide conduct of State in parties in particular situations and

they only have a persuasive force.

● Malawi is a dualist legal system.

● ILO Convention ratified by Malawi and any other dualist state must undergo the process of

domestication before it can form part of domestic law. This is also the position in Zambia.

● Malawi has ratified all eight core ILO Conventions and incorporated most of their articles into

local legislation.

● The domestication is therefore by adapting and incorporating the wording of the article into a

local statute.



ILS ADDED VALUE

● Aid statutory interpretation

● Fill gaps in national law

● Model law

● Yardstick for conformity with international standards

● Clear ambiguities in national law

● Guide national policy

● Codification of rules of natural justice



Future of Work (Fow) and Labour Adjudication

● Technology, sustainable environment and population growth and ageing population are 

major trends affecting FoW.

● In Malawi most major formal industries like the financial sector have and are still 

transiting to more technology (self -service etc), paperless transactions, out sourcing 

etc).

● These developments are affecting work now and will continue to do more so in future.

● The most visible and quantifiable effect is mass loss of jobs. 

● The law in Malawi does not provide for procedures for dealing with mass terminations 

due to technological, structural, economic or operational requirements.

● An attempt to apply ILS- Articles 13 and 14 C158 were rejected by the SCA because 

these articles are not domesticated.

● The gap in law has an adverse impact especially on FoW initiative.



Gender Equality and Labour Adjudication

● The Constitution provides for non discrimination in employment on basis of 

sex or gender among others.

● The Gender Equality Act was enacted to provide for procedures for enforcing 

the right to gender equality.

● The Act filled the gap in the law on sexual harassment which was previously 

not provided for despite several cases of sexual harassment and 

discrimination determined in the IRC.

● The Act also advocates for mainstreaming gender in all sectors of public life.



Culture and Labour Adjudication

● Malawi is very rich in its culture. Customary law forms part of the law.

● The Constitution of 1994 regulates culture by providing for abolition of all cultural 

practices that tend to reinforce gender stereotyping by marginalizing the role of women 

in public life and social and economic development.

● The court has power to declare any culture that is inconsistent with the Constitution 

invalid.

● The IRC has consistently ruled in favour of the empowerment of women regardless of 

cultural beliefs in any particular area, by enforcing their fundamental rights e.g. right to 

work, right to own property, right to engage in any economic activity of their choice 

(prostitution is still prohibited, it has not been challenged in a court of law), right not to 

be discriminated against on basis of their marital status, HIV-AIDS status, sex.

● Same sex relationships are not recognized in Malawi culture.



Challenges with the Structure and Procedures in General

● IRC being subordinate does not develop precedent. 

● Shared jurisdiction has disenfranchised the labour market.

● The labour legislation is fragmented.

● Development of jurisprudence is slow.

● Position of undomesticated ILS has created a gap in the law.



Conclusion and Recommendations

● The structure and procedures for resolving labour disputes in Malawi have evolved and continue to evolve.

● The statutory, institutional and jurisprudential framework are conducive.

● The Government has responded well to the IRC by incresing resources to the court over the years (more funding, more judicial

officers and more space).

● There is need to bridge the gender gap in decision making positions by enforcing the Gender Equality Act (it provides for 40-

60% representation of either sex in appointments to public office).

● Social justice is not achieved where one section of the society is marginalised.

● There is need to protect work and employees likely to be affected by technology, sustainable environment and to manage the

growing and ageing.

● There is need to increase and improve continous learning for the population to acquire new competences to cope with new work

requirements.

● There is need for more creative programmes and policies to create new jobs and protect existing jobs to comply with FoW

initiative of the ILO.

● The Labour Court is a state agent to ensure that decent jobs are created and protected.

● The right to work has an effect on personal dignity and health.

● A healthy population translates into a healthy nation.
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