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Introduction: Labor dispute Introduction: Labor dispute 
resolution in Germanyresolution in Germany

- collective bargaining (Tarifvertrag)
Art 9 GG (Basic Law)  

- works council (Betriebsrat)

‚Atypical‘ features of labor law: 

- Located between public and private law

- Judges as lawmakers 

- Social actors as lawmakers 
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- new forms of labor 
conflicts 



  

Weimar Republic (1918 - 1933)

Recognition of trade unions 

- Auxiliary Service Act (1916)

- Revolution of 1918/19

- Stinnes-Legien-Agreement (1918)



  

Weimar Constitution

Labor and economic 
consitition: towards 
economic democracy

Hugo Sinzheimer 
(1875 – 1945)

Source: http://www.warmaisa.de/wormser-
juden-in-der-geschichte.html



  

Weimar Constitution
Art 165 WRV

Workers and employees are called upon to participate 
on an equal footing with entrepreneurs in the regulation 
of wage and working conditions and in the overall 
economic development of productive forces. […]
Workers and salaried employees shall be legally 
represented in works councils […] to safeguard their 
social and economic interests.
The District Workers' Councils and the Reich Workers' 
Council meet with the representatives of entrepreneurs 
and other participating ethnic groups to form District 
Economic Councils and an Reich Economic Council in 
order to fulfill all economic tasks and to cooperate in the 
implementation of socialization laws. […]



  

Labor Judiciary in Weimar

Labor Court Act 1926: 

Surpreme Labor Court 
(Reichsarbeitsgericht)

Regional Court
(Landesarbeitsgericht)

Labor Court (Arbeitsgericht)

Part of regular Civil 
Courts 



  

Nazi Regime (1933 - 1945)

Adaptation of the law to the NS ideology: 

- strong hierarchies

- leadership principles

- flight or arrest of all democratic jurists 



  

H.C. Nipperdey, 
President of 

Federal Labor 
Court (1954 - 

1963)

Source: https://www.historikerkommission-
reichsarbeitsministerium.de/Biografien/Hans-Carl-

Nipperdey



  

Federal Republic of Germany (since 
1945)

Basic Law, 1949 (Grundgesetz, GG)
- Political compromise: no regulation of labor and 
economy

- Freedom of Association (Art. 9 GG) 

Control Council Act (1946) re-established labor 
courts

New Labor Court Act (ArbGG), 1953



  

Organisation of labor courts

Regional Labor Court
(Landesarbeitsgericht)

Labor Court (Arbeitsgericht)

Federal Labor Court 
(Bundesarbeitsgericht)

Federal 
Constitutional Court 
(Bundesverfassungs-

gericht)

European Court 
of Justice 



  

Case Law of the Federal Labor 
Court (BAG): 1950s

Decision of 28 January 1955
- Collective-law character of strike

- Ultima ratio character of strike

- Freedom of industrial action

- Formal combat parity (formal equality of 
associations)  



  

Case Law of the Federal Labor 
Court (BAG): 1950s

Decision of 4 May 1955
- Context: political controversy on the question of 
co-determination (economic democracy): Works 
Constitution Act (BetrVG), 1952 

- “right of the established and practiced business 
enterprise” (“REAG”) allows to ask for damages in 
case of strike

→ Illegalization of political strike



  

Case Law: Change in 1970/ 80s

● BAG, decision of 21 April 1971

● BAG, decision of 10 June 1980 

 "In the social history to date, trade unions have almost 
always been required to demand and enforce an 
improvement in working conditions. Since the Federal 
Republic of Germany was founded, productivity and price 
levels have risen steadily, so that the trade unions have 
had the task of achieving the necessary adjustments. On 
the other hand, the employers, as their collective 
bargaining partners, could not have any direct interest in 
it [...]. With this conflict of interests, collective 
bargaining without the right to strike would generally 
be nothing but 'collective begging'.”



  

Case Law: Change in 1970/ 80s

● Formal equal treatment of associations (formal 
combat parity) 

→ Equal chances in real terms (material 
combat parity)



  

New forms of labor conflicts 

Federal Labor Court, decision of 22 September 
2009

Constitutional Court, decision of 09 April 2014 
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